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Important lessons for nonprofit boards and their board members were hidden behind press headlines
on June 14, 2018 when the New York State Attorney General Barbara Underwood filed suit against
the Donald J. Trump Foundation, President Trump, and his three adult children, who were identified
as board members of the Foundation.*

Practitioners and board members on both sides of the political aisle may believe the suit is politically
motivated and/or unique and therefore irrelevant to their organizations and board governance. It
would, however, be a mistake for practitioners representing nonprofits (and their board members) to
allow the identity of the parties and the associated headlines to hide the educational opportunity
raised by an understanding of the suit’s allegations.

Putting aside the high profile of the parties, the allegations provide a primer of actions that state and
federal regulators expect nonprofit organizations and their board members to take and awid. The
allegations are, in fact, similar to those filed by three successive New York State Attorneys General
against other organizations and boards that were effectively under the control of a cohesive group
who allegedly did not effectively oversee the deployment of the organizations’ assets for their
corporate purposes and who, in some circumstances, included senior political operatives.

In essence, the allegations express the expectations that nonprofit boards and board members must
treat their positions seriously through the fulfillment of their duties of care, loyalty to the organization,
and obedience to its mission by making sure that they, among other things:

e Owersee the operations and finances of the organization by following basic corporate
formalities, including holding regular board meetings (at least annually) to review and discuss
the activities of the organization and its assets, liabilities, and revenues, approve
expenditures, and adopt internal control practices (including and especially conflict of interest
policies and procedures, guidelines for grant issuances and in New York guidelines on
investments and delegating management and investment functions);

o Ovwersee the deployment of the organization’s assets (including its name and reputation) for
its purpose and not allow those assets to be used to (i) financially or otherwise benefit
individual board members (including their reputations) and their affiliates, (ii) advance board
members’ personal, political, or professional interests, (iii) purchase personal items for board
members, or (iv) pay off the debts of board members or their associated organizations;

e Owersee the organization’s staff, their supervision, and training, and not outsource important
staff functions (such as internal accounting) to offices affiliated with or under the control of a
board member without retaining oversight and approval (and without conducting the
appropriate conflict of interest analysis) nor permit a single officer or other individual to
deploy organization assets without any safeguards;



e Not cede control over charitable assets to other organizations (including political campaigns)
or individuals who are not board members or officers of the organization;

e Understand that assessing whether the organization improperly benefits particular board
members is not a mere financial calculus, but violations of the board’s duties to the charitable
organization may flow from promoting a board member's business, or benefiting their political
activities and campaigns, or benefiting other charities for the purpose of enhancing the board
member’s reputation;

e Remember that it is not just the law that may limit the organization’s and its board’s actions,
but so may the organization’s certificate of incorporation (such as when it prohibits the assets
of the organization from being used for political campaigns or activities) and other
organizational documents, and board members are expected to be familiar with (and follow)
such documents; and

e Ensure that governmental filings, including without limitation Form 990 filings made to the
Internal Revenue Senice and filings made to state charities bureaus, accurately reflect all of
the activities and revenues of the organization, whether they be tax-exempt or taxable.

Lapses in these areas may imply or result in breaches of the directors’ duties of care, loyalty, and
obedience and also may raise problems under statutory and regulatory schemes applicable to the
organization. Such failures may subject individual board members, as well as their organizations, to
significant financial and reputational costs including criminal charges against one or more board
members, officers or employees, and/or the forced dissolution of the organization.

Accordingly, whatever the merit of the June 14, 2018 suit, the public nature of the allegations in the
action serves as a potential opportunity for practitioners to guide their nonprofit clients and boards to
legally compliant and effective gowvernance processes.

*The author thanks John Garver, Daria Niewenhouse, Rowena Manlapaz, Judy Mayer, Kristen
Larremore, and the other leaders of the Business Law and Governance Practice Group for their
assistance in editing this Alert.

*AHLA thanks the Business Law and Governance Practice Group for sharing this Alert with the
Academic Medical Centers and Teaching Hospitals; Hospitals and Health Systems; In-House
Counsel; and Regulation, Accreditation, and Payment Practice Groups.
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